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Thursday, May 25,2006
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Small & Minority Business Resources
RECOMMENDATION FOR COUNCIL ACTION

Subject: Approve an ordinance adopting a new Chapter 2-9B of the City Code (Minority-Owned
and Women-Owned Business Enterprise Professional Services Procurement Program) to
establish a procurement program for professional services.

Fiscal Note: There Is no anticipated fiscal Impact. A fiscal note is not required.

For More Information: Jeffrey Travillion, Sr, Director, 974-
7607; Karen Kennard, First Assistant City Attorney. 974-2177
Prior Council Action: December 15,2005 Council approved
the extension of the ordinance sunset deadline to June 30,
2006

Additional Backup Material

(dick to op«n)
No Attachments Available

Boards and Commission Action: Recommended by the
MBE/WBE Citizens Advisory Committee

Chapter 2-9- B Professional Services

The City's Minority-Owned and Women-Owned Business Enterprise Procurement Program is
scheduled to sunset on June 30, 2006. The current ordinance, Chapter 2-9 of the City Code,
covers all city procurements related to construction, professional services, non-professional
services, and commodities.

In 2005, the Cfty Council engaged a consultant to conduct an updated study to determine the
continued need for the MBE-WBE Program. Based on the evidence from this study, the city's
MBE-WBE program is still needed. The evidence from the study indicates that absent this
program, minority-owned and women-owned business enterprises would be underutilized on City
contracts relative to their availability.

The 2005 study found that the MBE-WBE ordinance Is narrowly tailored to address the identified
current effects of past discrimination and private sector discrimination in the City's marketplace.

Additionally while reviewing the current ordinance, it was determined that establishing separate
programs for each procurement sector would:

(1) increase the ease and flexibility of administration of each program; and
(2) help tailor each program more narrowly to the goals each program attempts to achieve

The proposed changes will separate the current ordinance into four (4) separate ordinances
tracking the City's procurement categories. The new ordinances are:
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Chapter 2-9- A Construction

Chapter 2-9- B Professional Services

Chapter 2-9-C Non-professional Services

Chapter 2-9-D Commodities

The new Chapter 2-9-B establishes a Minority-Owned and Women-Owned Business Enterprise
Program In the City with respect to the procurement of Professional Services.

Professional Services are defined as any service that is governed by the Texas Professional
Procurement Act, Chapter 2254 of the Texas Government Code.

Section 2-9B-1 Findings are revised to update the history of the ordinance's legal justification by
adding findings indicating that the city obtained an updated study to determine whether the
MBE/WBE program was still needed, and to determine whether the program could be more
narrowly tailored. This new ordinance establishing a MBE/WBE Procurement Program related to
the procurement of Professional Services Is added to provide narrow tailoring of the program to
achieve Its goals.

Additional Ordinance changes are the same as described in Chapter 2-9- A.
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AN ORDINANCE AMENDING THE CITY CODE TO ADD CHAPTER 2-9B
RELATING TO THE MINORITY-OWNED AND WOMEN-OWNED BUSINESS
ENTERPRISE PROCUREMENT PROGRAM.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:

X~r-PART 1. The City Code is amended to add Chapter 2-9B toVead
I I ^

CHAPTER 2-9B. MINORITY-OWNED /ND WOMEK-OVyNED BUSINESS
ENTERPRISE PROCUREMENT PROGRAM: PR0FXSSl6NAL SERVICES.

\>x? x, P
ARTICLE L GENERAL PROVISIONS. X^^T

§ 2-9B-1 FINDINGS.

The city council hereby adopts the following findings:
1s ff \^ '*'• fc(A) The City of Austin reguiarlyfchters into contracts for the procurement of

ggods and services oifinariy Aids, ipcludifig for professional services,
rough its procirem|nt activities, tie Cjcy has a substantial impact upon

of me Austin area.

(B) t̂" >T-1 *. "'In 1987, the Economic Develppment Commission of the City was directed
by the jtft^cauncil to revie^ihe?City*s policies and experiences relating to
contacting opportunities focftunority- and women-owned business
enterprises with meXHty^na to suggest revised policies and procedures, if
detcfenined

\ ""> "vi vF(C) The EoqnomicJDievelopment Commission, through its Small Business and
Minoritycritrepreneurship Committee, held meetings with representatives of
various City departments as well as with interested individuals and
organizations, conducted a public hearing and took statements from
numerous members of the public.

(D) The Commission found significant disparities between the number of MBEs
and WBEs and City contracts awarded to, or subcontracted to, MBEs and
WBEs.
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1 (E) The city council found that these disparities resulted from discriminatory
2 practices, thereby impairing the competitive position of MBEs and WBEs
3 with the City.

4 (F) As a result of the work of the Economic Development Commission in 1987,
5 the city council passed an affirmative action program to address the City's
6 role in perpetuating the disparities found in the pattern of contract and
7 subcontract awards to MBEs and WBEs.

8 (G) In 1989, the U.S. Supreme Court, in the^ase styled City of Richmond v.
9 J.A. Croson Co., held that a local government may redress race

10 discrimination in its contracting activities if it can demonstrate through
11 relevant evidence a compelling governmental interest sought to be remedied,
12 and that the remedies adopted are n&rqwly tailored">Q promote that interest.

13 (H) In response to Croson, in 1992 the city\ouncil engaged a^consujtant to study
14 the City's history and contracting practjfes^theavailabilitybf MBEs and
15 WBEs in the City's marketplace, and any disparities in the City's utilization
16 of such businesses. The study wns completed m^eptemjjer 1993, and
17 revealed a history in the Austin area^pf de jure andxontinuing de facto racial
18 and gender discrimination iif the Cit^s marketplac/ Further, disparities
19 were found between ready, filling and &blc MBEs and WBEs and the value

Jr: • * t . il v - - i

20 o^cpntracts they recefrerf from the pity.

21 (I) ^ftexjeceipt of thfc Study, the City c\ndiicted a series of public hearings at
22 which additional fotratjcal and other evidence of discriminatory practices
23 and acts against MBEs 2nd WBEs-was presented.

"*X "• ^t'^1

24 (J) Theofty councilappointedajcoinmunity-basedDisparity Study Ordinance
25 Conpiittee to review;thcisttfaies and the law, and to draft programmatic
26 changes to the curreffi ordinance. The committee met over several months
27 and fecomniended gfttaln changes to the current ordinance.

28 (K) Based on the evidence provided, the city council determined that:

29 (1) Prior to the adoption of the City's 1987 ordinance, there were
30 disparities between the number of qualified MBEs and WBEs ready,
31 willing and able to perform services on City contracts and the number
32 of such businesses actually engaged by the City or the City's prime
33 contractors.

34 (2) Despite the implementation of the 1987 ordinance, disparities in the
35 utilization of MBEs and WBEs on City contracts continued to exist.
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(3) Although the City has undertaken since 1990 a variety of innovative
race - and gender-neutral technical assistance, insurance and bonding
programs, race- and gender-neutral programs alone have not been
sufficient to remedy the effects of discrimination.

(4) The evidence continues to demonstrate that MBEs and WBEs have
been underutilized in contracting opportunities on City contracts as a
result of private sector discrimination.

(5) The existence of an exclusionarv^etwork in public contracting and
other systemic barriers has exduded otherwise Qualified MBEs and
WBEs from receipt of contracts.

(6) Although the City has made &bstantialpr6gr^ss in eliminating
discrimination in its own contratingf^ctices/Hkcriminatian exists
in private companies that contract on public project^ As>result of
this discrimination, the City has Ipen in the past a passive participant
in a system of discrimination and, in the Absence of programs to
eliminate disparity in utilization, would cbqtinuejt^be a passive
participant in such a s1

conduct an undated study of availability of
is withinfthe Austin area. The 2003 study

- and women-owned firms
contracts and subcontracts.

(L) The City engaged a consull
minority- and womerftwnea^irms
uwicates that therfe ciitinue to be

available to perfomime work of Cit• f*-\
(M) In 2003?%he;City exambigd yariou&availability and disparity studies

conductedTqr Texas goveVgienl^T These studies indicate that minority- and
womp-owne^ businesses s^ETcr discrimination in access to opportunities in
theSateofTexak

(N) In 28(05, the City engaged a consultant to conduct a further updated study to
assesstfie continued need for this program and whether the program can be
more naW\vly/tailored to meet such need.

(O) Based on the evidence from the 2005 study, the City determined that:

(1) Despite the City's efforts to create equal opportunities in its
marketplace, the evidence indicates mat, absent the programs
authorized under this ordinance, MBEs and WBEs would be
underutilized on City contracts relative to their availability.
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1 (2) As set forth in the 2005 study, race- and gender-neutral approaches
2 alone are inadequate to remedy the lingering effects of past
3 discrimination in the City's marketplace.

4 (3) The 2005 study found that the ordinance is narrowly tailored to
5 address the identified current effects of past discrimination and private
6 sector discrimination in the City's marketplace. The study also found
7 that the ordinance reduces the possibility that the City will be a
8 passive participant in discrimination.

jf^ ~
9 (4) All of the persons targeted byjme ordinance havp been affected by

10 disparities in the City marketplace. \ \ /;'

11 (5) The ordinance does not unduly .burden thifid {sorties not eligible for
12 certification under the progn

13 (6) The sunset date contained in the ordinance ensures tfialjhe city
14 council will regularly review the progtarn to verify its necessity and
15 that it remains tailored tojhe specific conditions found in the City's
16 marketplace.

17 (P) Texas law applicable to the City authorizes race- and gender-conscious
18 contracting goals, an<|$? Utilised, re/uire^ihat goals be based on
19 cnstitutional staitdarls related to me Cityjslriarketplace.

.

20 (Q) UndCTJnese circifbs&nces and basea^n the factual predicate which has
21 been established after Cflreful study and review, the City still has a

>a " "i it " xP
22 compell^g ^overmnentaNptere^nn remedying the racial and gender
23 discr^rniatioh-^at exists in jie^market segments in which the City does
24 busi/ess, and interring thA the City is not a participant in such
25 discrimination, thereby: ffffo wing all segments of the Austin community to
26 shareihrthe economy Benefits of the City.

27 (R) The prc^arnadqpted herein is narrowly tailored to remedy that
28 discrimination?

29 Source: 1992 Code Section 5-7-1; Ord 031204-9; Ord 031204-25; Ord. 031211-11.

30 § 2-9B-2 POLICY.

31 It is the policy of the City to provide equal opportunities to all contractors, and to
32 redress the discrimination found in the City's marketplace and in public contracting
33 against minority- and women-owned business enterprises. The City seeks to encourage
34 their full participation in all phases of City procurement activities and to afford them a
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1 full and fair opportunity to compete for all City contracts. The purposes and objectives of
2 this chapter are as follows:

3 (1) To ensure that the City is not a passive participant in a discriminatory
4 marketplace.

(2) To ensure that the program is narrowly tailored.

6 (3) To provide opportunities for MBEs and WBEs to broaden and enhance their
7 capacities to do business with the City in the area of professional services.

8 (4) To provide opportunities for MBEs&nd WBEs to sery^as contractors,
9 subcontractors, consultants and sutgonsultants fqr trie supply of professional

10 services to the City.

^consist*11 (5) To administer this program in a manner coriSistent witirwpticablgTederal
12 and state law. .

13 Source: 1992 Code Section 5-7-2; Ord 031204-9; Ord 05*204-25; Ord 031211-11.

14 § 2-9B-3 ESTABLISHMENT OF FKUUKAM. X

15 Based upon the foregoing fimjingswd purjuSi^to thji foregoing declaration of
16 policy, there hereby is established^ ̂ inonty-Owed&dJW'omen-Owned Business
17 Enterprise Prgicurement Prograjn for the City wi&resppct to Professional Services.

f— """"•ft-V •"*• •* 4 * *\ * ~ "—•**',•

18 For purposeVqf this Sedfidh^-SB, "Professional Services" shall mean any
19 professional servicesgpVerned by mej>rpfessiqnal Services Procurement Act, TEX.
20 GOV'T CODE ANN. §22^4 flnd any successorTOtute.vni **» • * %L •»

f* ^« s • \ mp-

21 The Annual ParticipatioqjGoals fofthe Program administered under this Section 2-
22 9B are as followf

\*>-rv
Professional Services Participation
Goals

African-American Owneo"Business 1.7%
Enterprises
Hispanic-Owned Business Enterprises 9.5%
Asian-American and Native American 5.3%
Owned Business Enterprises
Minority-Owned Business Enterprises 16.5%
Women-Owned Business Enterprises 14.2%

23
24 Source: 1992 Code Section 5-7-3; Ord 031204-9; Ord 031204-25; Ord 031211-11.
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1 § 2-9B-4 DEFINITIONS.

2 For the purpose of this chapter the following definitions shall apply. With the
3 exception of specifically defined terms set forth herein, all words shall have their
4 ordinary and usual meanings. In the event of conflict, the specific definition set out
5 herein shall presumptively, but not conclusively prevail over the ordinary and usual
6 meanings.

7 (1) ADVERSE DECISION. An Adverse Decision includes a notice of
8 violation, denial of certification, decertification, sanction or similar action
9 taken by DSMBR, a Contract Awar#n^ Authority, orether City official

10 under the Program with respect to aft inn or BusTjhes^nterprise.

11 (2) AFFILIATE. A person or entity is fci Affiliate of another person or entity
12 that directly or indirectly through onejpr mjprcmterme^aries, controls or is
13 controlled by, or is under common control with, the person, or enjtfiy. In
14 determining affiliation, the City shall c(pSHler all appropriafeifactors,
15 including common ownership, common management, and contractual
16 relationships. Affiliates must b^ considered togfetfier injetermining whether
17 a firm is a MBE/WBE. £ '"S^ \

F X-\ /
18 (3) ANNUAL PARTICIPATION GOAp^SJhe t*geted levels established by
19 the city council for the annual riggr^ate participation of MBEs and WBEs
20 Jr^'fy contracts fetmrespect to Professional Services procurement, as set
21 ^ortiijn Section 2pQ\(Establishm\^it ojProgram), and as may be amended
22 from flnje to time?

23 (4) AUSTOrfr^TRpPOLI'i^S^ISTICALAREA. The specific area
24 defines by the<Jensus BureaL^which is presently limited to Travis,
25 Wil/amson, Haysvj3astrcj?fLnd Caldwell Counties.

t*t*y
26 (5) BIDT« A. complete, pj^erly signed response to a competitive bidding
27 Solicnttfon issjueoVfiy the City, submitted on the prescribed forms required
28 by the relevant Contract Awarding Authority, to perform or provide labor,
29 materials, equipment, supplies or services to or for the City for a stated
30 price.

31 (6) BIDDER. A person, Firm or Business Enterprise that submits a Bid in
32 response to a Solicitation. A Bidder may be represented by an agent if such
33 agent provides evidence demonstrating the agent's authority.

34 (7) BROKER. A person or entity that fills orders by purchasing or receiving
35 supplies from a third party supplier rather than out of its own existing
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inventory, and provides no Commercially Useful Function other than acting
as a conduit between his or her supplier and his or her customer.

(8) BUSINESS ENTERPRISE or FIRM. A corporation, partnership, sole
proprietorship, Joint Venture, joint stock company, professional association
or any other legal entity, that is properly licensed and/or otherwise
authorized to do business in the State of Texas.

(9) CITY and CITY LIMITS. The City of Austin, Texas and its full purpose
annexed boundaries, as established by Chapter 90, page 634, Special Laws
of Texas, 1909,31st Legislature, as the same may be amended from time to
time and as extended by ordinancefof the City qf Austin enacted subsequent
thereto.

V jf. w N! *
(10) CITY MANAGER. The person servfeas^Me'chief aaministrativj and

executive officer of the City, as appointed and serving unite ArtyV, Section
1 of the Austin City Charter (or any sucyess^pr provision) and includes his or
her designee.

(ID

(12)

CITY MARKETPLACE. Thfgexjgraphic and pr&ufernent areas in which
the City contracts on an annfal basis.j

COMMERCIALLY ^EFU^FUNCTICMSf. ATFirm is responsible for the
execution of a distinclelement of trap work of the Contract and carries out its
fcpdhsjbilities b\f acraally performfagrmanaging, and supervising the work
involved;1 or fulfifiirig its responsibilities as Joint Venturer. To determine
whethera^irm is performing a Commercially Useful Function, the City will
evaluate Ihetoount of woS f̂ subcontracted, normal industry practices and
othermevanfiqctprs. In determining whether a MBE/WBE Firm is
pedjprming a CofliqpierciajJjnJsenjl Function, the following considerations
shall be counted:

re
M3E/Wp£*performs a Commercially Useful Function when it is

sible for the work of the Contract and is carrying out its
responsibilities by actually performing, managing, and supervising the
work involved. To perform a Commercially Useful Function, the
MBE/WBE must also be responsible, with respect to materials and
supplies used on the Contract, for negotiating price, determining
quality and quantity, ordering the material, and installing (where
applicable) and paying for the material itself. The determination that
a MBE/WBE is performing a Commercially Useful Function will be
determined by the amount of work subcontracted, normal industry
practices, whether the amount the Firm is to be paid under the
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Contract is commensurate with the work it is actually performing, and
other relevant factors.

(b) A MBE/WBE does not perform a Commercially Useful Function if its
role is limited to that of an extra participant in a transaction, Contract,
or project through which funds are passed in order to obtain the
appearance of MBE/WBE participation.

(c) Generally, if a MBE/WBE does not perform or exercise responsibility
for at least 30 percent of the totaj-cost of its Contract with its own
work force, or the MBE/WBE^subcontracts a greater portion of the
work of a Contract than would be expected on-The basis of normal
industry practice for the type£pf work invojved, it is not performing a
Commercially Useful Functi<

(13) COMPLIANCE PLAN. The plan submitted with the Bia^po^aT detailing
the Bidder/Proposer's achievement of uje Goals or Subgoafe-or its Good
Faith Efforts to meet the Goals or Subgoals rorall elements of the
Solicitation, as defined in Sectj0rr2-?B-21 (Pre^wardj^bmpliance
Procedures), subject to the rwaes"efctablished by the^relevant Contract
Awarding Authority. A Compliance^{an must befiibmitted with a
Bid/Proposal for any Gjty project fo/wnich Qpals or Subgoals have been
established. . fl.-' *•' t Ys^>'

Kl I J
L, repair, rehabilitation, alteration,

A•• "v IN
(14) C(>KTRUCTION.itheconstructi(

conversion or exttnsfenof buildings,^>arks, utilities, streets or other
improvements or alterations to reatproperty.

(15) CO
top
and

LTAk ;A person orBusiness Enterprise that submits a Proposal
professional orrronprofessional services to the City by Contract,

y person whoWrjplies or provides professional or nonprofessional
servftes to the City $ contract.

(16) CONTF6\CT^ Includes the entire and integrated binding legal agreement
between the City and a Contractor or Consultant to provide or procure labor,
materials, equipment, supplies and services to, for or on behalf of the City.
Except as otherwise specifically defined in this section, a Contract does not
include:

(a) awards made by the City with federal/state grant or City general fund
monies to a non-profit entity where the City offers assistance,
guidance, or supervision on a project or program and the recipient of
the grant award uses the grant monies to provide services to the
community;
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sales transactions where the City sells its personal or real property;

a loan transaction where the City is acting as a debtor or a creditor;

lease and franchise agreements;

agreements to use City real property;

gifts of materials, equipment, supplies or services to the City;

interlocal or intergovernmental^agreements between or among
political subdivisions; or

(b)

(c)

(d)

(e)

(f)

(g)

(h) procurements of commodities or services that are sole source by virtue
of intellectual property rightspr other excfcslve rights and for which
there are no other subcontracting oppdrtunities.\J" J

:.' ' X"X jP
• _ ^t . 'If̂ f̂-:-

It is the intent of this Program to compl^nent any federally winded contracts
subject to a federally promulgated affirmative action program. In these instances, the
City shall administer this Program to compjpmwt the federal^ogratftf

(17) CONTRACT AWARDING AUTHORITY. The Cfty official or department
authorized to enter intoxontfacts on£ehalf of the City.

T;.; v f v'rfj
(18) Q0NTRACTOR.ty\r^-person or Basinesf finferprise that submits a Bid or

proposal to provide lanor, goods ortervides to the City by Contract for
profited,any pelson^wbo supplies or-provides labor, goods or services to
the CityW Contract foNjrbfit.

(19) DBE/fDlSAnVANTAGEB.BUSINESS ENTERPRISE. Defined as
provided in 49 Code of Fedtfal Regulation Part 26 or other applicable
fedqral regulations?

" s

(20) DSftAnt- The City*? Department of Small and Minority Business
Resoun -*«t«, •*••-•

(21) DIRECTOR. The City official who heads the department which manages
the Program authorized by this chapter, and the Director's successor, and the
successor agency or department.

(22) ECONOMIC DISADVANTAGE. With respect to an individual owner of a
Business Enterprise or Firm, Economic Disadvantage means personal net
worth equal to or less than $900,000, which figure shall be (a) indexed
annually, beginning January 1,2007, for the Austin Metro Area Consumer
Price Index, published by the U.S. Department of Labor, Bureau of Labor

Date: 5/19/2006 10:26AM P*ge9of41
M:\GC\Genera] Legal Advice\2005-2006 Council Items\Drafts\05-25-06\Chapter 2-9B draft A.doc

COA Law Department
Responsible Att'y: Kennard



1 Standards and (b) exclusive of the individual owner's equity in (i) a
2 Business Enterprise or Firm seeking certification under this Program, and
3 (ii) the personal residence of the individual owner of such Business
4 Enterprise or Firm.

5 (23) EXPERTISE. Verifiable and demonstrable skills, knowledge or ability to
6 perform in the field of endeavor in which certification is sought by the
7 Business Enterprise as defined by normal industry practices, including
8 licensure where required.

9 (24) FRONT. A business which purports 4obe a MBE/WBE but that is actually
10 owned, controlled or managed in a planner that fij inconsistent with the
11 requirements for certification set forth in this chapter.

\ Jf* Tf. ''12 (25) GOALS. The goals or Subgoals establishejHor a parrfcular Solicitation or
13 Contract, as set forth in Section 2-9B-tyEstablishment ofProgrpfti) and
14 calculated as authorized in Section 2-9fy\^EstablishmenHfMBE/WBE
15 Participation Levels for Individual Contracts^ Professional Services).

j/f11 ->\, ^^~' **•••• j&
16 (26) GOOD FAITH EFFORTS. Jhcactions imdertak^byrTBidder or Proposer
17 to achieve a MBE/WBE Goal with respect to a Contact. Minimum
18 standards are as set foghjn \ection 5F^B^21 (fye-Award Compliance
19 Procedures).

20 (27) /OIOT.yENTURl.Mn associationvrf-tvro or more persons, or any
21 combination of tjfes-tif Business Enterprises and persons numbering two or
22 more, proposing to perrbrm a singje Contract, in which each Joint Venture
23 partner£0htjibutes properr>^apftal, efforts, and skill and/or knowledge, and
24 in whfch the Sffife/WBE is responsible for a distinct, clearly-defined portion
25 of up work of the^pntractCid whose share in the capital contribution,
26 control, management jrfcsks and profits of the Joint Venture is equal to its
27 ownership interest & Joint Venture seeking certification pursuant to the
28 Progrfflimust havjTan agreement in writing specifying the terms and
29 condition&ofthe relationships between the partners and their relationship,
30 risks, and responsibilities under the Contract.

31 (28) LIKE-KIND. For purposes of substitutions of previously designated MBEs
32 and/or WBEs, a MBE for a MBE, if MBE and WBE Goals are used in a
33 Solicitation; a member of a racial or ethnic group for a member of the same
34 racial or ethnic group, if racial or ethnic Subgoals are used in the
35 Solicitation; or a WBE for a WBE.

36 (29) MBE/WBE ADVISORY COMMITTEE. The committee appointed by the
37 city council to serve those functions described in Section 2-9B-13
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1 (MBE/WBE Advisory Committee). It is composed as set forth in Section 2-1-
2 381 (Establishment; Meeting) of the Code.

3 (30) MANUFACTURER. A Firm that operates or maintains a factory or
4 establishment that produces, on the premises, the materials, supplies,
5 articles, or equipment required under the Contract and of the general
6 character described by the specifications.

7 (31) MINORITY-OWNED BUSINESS ENTERPRISE or MBE. A business
8 including, without being limited to, a sole proprietorship, partnership,
9 corporation, Joint Venture, limited brfbility company, or. any other business

10 or professional entity: £ \\ /;'

11 (a) which is at least 51 percent o%ned by onefcr more Minority Persons,
12 or in the case of a publicly owhed bu^j^ess, at le^st 51 percent of all
13 classes of the stock of which is oVried by one or mere Minority
14 Persons; f. *\*\ X>L^'

15 (b) whose management, policies, major decfsipns^and^aily business
16 operations are rndepen/fertttyjftntrolled by one or more such Minority
17 Persons;

~- —'v "

18 (c) which perform^ton^perciafly UserulTunction;

19 /")^J *he s^ze °f t̂ ?"*1 d°es not exSeedJne size limits established by rule;

20 (e) doing busrness'mthe City's Marketplace for at least three months
21 prior to the date or<mplica^5n for certification;

22 (f) Jwhich is*eeftified by tife*City;and
F Nk-^Y ^

23 (g) r'which is Economically Disadvantaged.

24 (32) MINOTYJPEgSTOl. A person is a Minority Person, and is rebuttably
25 presumed tpjie Socially Disadvantaged, if he or she is a citizen of the United
26 States or a lawfully admitted resident alien and a member of one of the
27 following groups:

28 (a) Blacks or African-Americans (persons whose origins are in one of the
29 Black racial groups of Africa);

30 (b) Hispanics (persons whose origins are in Mexico, Central or South
31 America, Spain or any of the Spanish-speaking islands of the
32 Caribbean, regardless of race);
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1 (c) Native Americans (persons whose origins are in any of the original
2 peoples of North America);

3 (d) Asian-Americans (persons whose origins are in any of the original
4 peoples of the Far East, Southeast Asia, the islands of the Pacific or
5 the Northern Marianas, or the Indian Subcontinent);

6 (e) other groups, or other individuals, found by the Director pursuant to
7 rule, to be Socially and Economically Disadvantaged, and to have
8 suffered actual social and economic discrimination and decreasedf
9 opportunities to compete in thf City's Marketplace or to do business

10 with the City; and I \N-X

11 (f) for purposes of contracts funoed by other ibutces, groups found to be
12 eligible for the designation oft)BE by^uch governmental sources.

13 (33) OWNED, MANAGED AND INDEPE^EN^Y CONTOO^tK). A
14 Business Enterprise or Firm is Owned, Managed and Independently
15 Controlled if one or more Minqrjty^Persons or'Ytomen who own the
16 requisite interest in or assetsjp a business applying for certification possess
17 the customary incidents ofsfch ownership, including an equivalent interest
18 in profit and loss, and have contributed im equivalent percentage of capital
19 orequipment and Expertise t&-Jhe bisinesY^Ownership shall be measured as
20 though not subjec%tolhe community pronlrty interest of a spouse, if both
21 %poG^es certify inJRvriting that the nonpafticipating spouse relinquishes
22 controV^yer his oriie^£6mniunity property interest in the subject business
23 (but by abjng so is not required transfer ownership interest or to
24 charactcflze'-tije property a&tfjjf Separate property of the spouse). The
25 owng&hip and^fejmtrol of thjTirm shall be real, substantial, and continuing
26 andlhall go beyondthejjro forma ownership of the Firm as reflected in its
27 own&ship document

28 (34) PROra^SIONAL^SERVICES. For purposes of this Section 2-9B,
29 Professional Services shall have the meaning set forth at Section 2-9B-3.

30 (35) PROGRAM. The Minority-Owned and Women-Owned Business Enterprise
31 Procurement Program as authorized by this chapter.

32 (36) PROPOSAL. A complete, properly signed response to a Solicitation that, if
33 accepted, would bind the Proposer to perform the resultant Contract.

34 (37) PROPOSER. A person, Business Enterprise or Firm that submits a Proposal
35 in response to a Solicitation. A Proposer may be represented by an agent if
36 such agent provides evidence demonstrating the agent's authority.
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1 (38) REGULAR DEALER. A Firm that owns, operates, or maintains a store,
2 warehouse, or other establishment in which the materials, supplies, articles
3 or equipment of the general character described by the specifications and
4 required under the Contract are bought, kept in stock, and regularly sold or
5 leased to the public in the usual course of business. To be a Regular Dealer,
6 the Firm must be an established, regular business that engages, as its
7 principal business and under its own name, in the purchase and sale or lease
8 of the products in question. A person may be a Regular Dealer in such bulk
9 items as petroleum products, steel, cement, gravel, stone, or asphalt without

10 owning, operating, or maintaining a pltfce of business if the person both
11 owns and operates distribution equipment for tfife products. Any
12 supplementing of Regular Dealers'jpwn distribuflon equipment shall be by a
13 long-term lease agreement and not «i an ad hoc |r Cbntract-by-Contract
14 basis. Packagers, Brokers, manufacture rer*rfentativWor other persons
15 who arrange or expedite transactions ate rim Regular Dealers.

16 (39) SIGNIFICANT LOCAL BUSINESS PRESENCE. A Firm has^a Significant
17 Local Business Presence if it has an establishedplace of business in the
18 Austin Metropolitan Statisticaf*Xrea at which on&or mbre of its employees
19 is regularly based. Such plage of business must ha^e a substantial role in the
20 MBE's/WBE's performances a Commercial!* Useful Function. A location
21 utilized solely as a pc^fo'ffic\box, mail cfrop oYtelephone message center or
22 arfv-combination thereof, with no otjfier substantial work function, shall not

•f" • '* * *« % v * if-23 £e construed to constitute a Significant-Local Business Presence,

24 (40) SOCIALLY DISADVXOTAGED. A Minority Person or Woman is
25 SociallvJ^isaclvantaged iffaj 'orjBne has been subjected to racial, ethnic or
26 gendgr^jucfiqe'or cultural\ias within American society because of his or
27 her jBentity as a^ember ofa group and without regard to individual
28 qualities. Social Ditadvdfitage must stem from circumstances beyond the
29 indradual's control/^

30 (41) SOLICTi^lOKpA Solicitation means, as the case may be, an invitation
3 1 for Bids, a request for Proposals, a request for qualifications, a request for
32 quotations, or such other request as defined by the City.

33 (42) SUBCONSULTANT. A person, Firm or Business Enterprise providing
34 professional or nonprofessional services to a prime Consultant if such
35 professional or nonprofessional services are procured or used in fulfillment
36 of the prime Consultant's obligations arising from a Contract with the City,
37 and including every level of subconsulting required to fulfill a Contract with
38 the City.
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(43) SUBCONTRACTOR. Any person or Business Enterprise providing goods,
labor or services to a Contractor if such goods, labor or services are procured
or used in fulfillment of the Contractor's obligations arising from a Contract
with the City. Subcontractor includes every level of subcontracting required
to fulfill a Contract with the City.

(44) SUBGOALS. The targeted levels established by the city council for the
annual aggregate participation of each group of Minority Persons and
Women with respect to Professional Services procurement, or the targeted
levels for the participation of each group of Minority Persons and Women as
project participation Goals establishoi pursuanMp Section 2-9B-19
(Establishment ofMBE/WBE Participation Levefytfdr Individual Contracts
in Professional Services).

(45) USER DEPARTMENT. The department gtfftffice of fte City thatfis funding
the Contract for the goods or services procured by a Contract andis the
consumer of the goods and/or services mcterCpntract on behalf of the City.

(46) WOMAN. A person, whetherarcitizen of the United States or a lawfully
admitted resident alien, who Jecffme^ female gendera

(47) WOMEN-OWNED BUSINKS EN
including, without beftg jimrted to,
partnership, Jointtyemure, limited 1!

^r^TDfessional erpty^ \
Xi K *'""

(a)

RISBorwBE. A business
'-***\ i .toprietorship, corporation,

? company, or any other business

fch is at least3T percent owned by one or more Women; or, in the
case, of a publicly oWed Business, at least 51 percent of all classes of

,e stocVof which is wnied by one or more such Women;

(b) |t'whose managenaerif, policies, major decisions and daily business
operations areffrtdependently controlled by one or more such Women;
"' ^v. jff

iicH penorms a Commercially Useful Function;

(d) the size of which does not exceed size limits established by rule;

(e) doing business in the City's Marketplace for at least three months
prior to the date of application for certification;

(f) which is certified by the City; and

(g) which is Economically Disadvantaged.
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1 (h) Women who are Minority Persons may choose for the purposes of
2 certification and recertification to be certified as WBEs, MBEs, or
3 both, but cannot be double counted on a Contract to meet a
4 participation Goal.

Source: 1992 Code Section 5-7-4; Ord, 031204-9; Ord 031204-25; Ord 031211-11.

6 § 2-9B-5 RACE AND GENDER NEUTRAL MEASURES TO ENSURE EQUAL
7 OPPORTUNITY FOR ALL CONTRACTORS.

8 The City shall develop and use measures to^acilitate the participation of all
9 Business Enterprises in City contracting activities with respect to^rofessional Services.

10 These measures shall include, but are not limited to: I ;,.

11 (1) arranging Solicitation times for the prbsenta$<5hs of Bids, quantities,
12 specifications, and delivery schedules so asro facilitateIte participation of
13 ' interested Contractors, Subcontractors, Consultants and Subcxmsultants;

, -. • .- • * x>- • "" •
14 (2) segmenting contracts so as to facilitate the participation of Business
15 Enterprises; X^vN. >^T:r

16 (3) providing assistance to BusifTess Enterprises in^vefcoming barriers such as
17 difficulty in obtaining^Bonding''and

jf* A. • '*•""'' M'' • "Sal--'

18 (4) Providing timely ftifolfrnation progrtosjjjFContracting procedures, Bid
19 preparation, and specific contracting>and/or consulting opportunities;

^ik:. r *••" Sfc,..% ^-»'-

20 (5) holding W-Bid conferences, where appropriate, to explain the projects and
21 to encoirfage ether Contractors jo use all available Business Enterprises as
22 Subcrnitractors\^Consultants to use all available Business Enterprises as
23 Subconsultants, aS-the.case may be;

r'"-. ^L i".'TT
24 (6) adopting prompt pajmeiit procedures, including requiring by Contract that
25 primeTCohtractora$ay Subcontractors, (and Consultants pay Subconsultants,
26 as the case^may be), within 10 calendar days of receipt of payment from the
27 City and, where appropriate, issuing joint checks to Contractors and
28 Subcontractors (or, as the case may be, to Consultants and Subconsultants);

29 (7) expediting payments and advancing payments to cover start-up and
30 mobilization costs, where appropriate;

31 (8) collecting information from all prime Contractors (or Consultants) on City
32 Contracts detailing the bids received from all Subcontractors (or
33 Subconsultants) for City Contracts and the expenditures to Subcontractors
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(or Subconsultants) utilized by prime Contractors (or Consultants) on City
Contracts;

(9) implementing a continuous process for information flow between
Contractors, Consultants, DSMBR, the Purchasing Office, and relevant City
departments;

(10) reviewing bonding and insurance requirements to eliminate unnecessary
barriers to contracting with the City; and

jf»».
(11) referring complaints of discriminationtp the appropriate state or federal

agency for investigation and resolution, or taking otjkfr action as appropriate.

Source: 1992 Code Section 5-7-15; Ord. 03120%?; Ord. 031\04c25; Ord. 031211-11.

§ 2-9B-6 ADOPTION OF RULES.
/' ' S • "\.:'"~" *'(A) Purpose and scope. The Director is delegated the authority under Section 2-

9B-10 (Duties of Department of Small and Minority Business'Resources) of this chapter
to administer this chapter, including the authority to formulatkand adtfpt such rules and
regulations as may be reasonable, necessity ami Required to assist in the implementation,
administration or enforcement of this chapter. Sumadoption of rules and regulations
shall be conducted according to the^tandl^ds of pnifbim practice and procedures set
forth in chapter* 1-2 of the Co<

Source: 191 )rd. 031204&Ord. 031204-25; Ord. 031211-1L

WGRAM MANAGEMENT.

"X^
§ 2-9B-10 DUTJES OF DEPARTMJ
BUSINESS RESOURCES. ̂  K

OF SMALL AND MINORITY

•r^ t f

The Minorlly^Owned and Jftomen-Owned Business Enterprise Procurement
1L ' 'b ^P

Program with resp&Uo-Ero&ssTonal Services shall be administered and executed by a
Department of Small and Minority Business Resources, whose Director shall report to the
City Manager. The Director has final administrative authority over the operations of the
Program. The duties and function of the Department of Small and Minority Business
Resources shall include the following:

(1) Formulating, proposing and adopting rules and regulations for the further
development, implementation and monitoring of the Program, in accordance
with the process established in Section 2-9B-6 (Adoption of Rules).

(2) Assuring that MBEs and WBEs are informed of City contracting and
consulting opportunities.
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(3) Providing information and assistance to MBEs, WBEs, and DBEs relating to
City procurement practices and procedures and Bid specifications,
requirements and prerequisites.

(4)

(5)

(6)

(7)

(8)

(9)

Certifying businesses as MBEs, WBEs, and DBEs, maintaining certification
records, and ensuring that all City departments have an up-to-date
certification register.

Reviewing Contractors' achievement of the Goals or documentation of Good
Faith Efforts made to comply with the participation Goals for Contracts, and
rendering decisions on whether GoojITaith Efforts have been sufficient.

V'K-X'

Working with User Departments toftnonitor Contracts to ensure prompt
payments to MBEs, WBEs, and DBEs and compjiance'with participation
Goals and commitments. \\ jf? \L~- •

??' \*"\ M
TV •''*» Jr*Establishing project participation GoalsAnd/or Subgoals irf«$cprdance with

Section 2-9B-19 (Establishment ofMBE/W&E Participation Levels for
Individual Contracts in Professional Services),

m- -^B • v: • •

Receiving, reviewing, and acting uptan complaints and suggestions
concerning the Program, anqreportirigviolations or this chapter when such
violations occur as pr^yTded %£Section î JB-OT (Sanctions).

foyiding staff sufip'on and reports fo the^WBE/WBE Advisory Committee
and ronvarding itf recommendations to the City Manager, city council and
City detriments to further .the policies and objectives of the Program.

(10) Reporting the availability
to pefform Contacts for th

Source: 1992 Cc

Es, WBEs, and DBEs certified by the City
ity.

Section 5-7-ltygrd. 031204-9; Ord. 031204-25; Ord. 031211-11.

§ 2-9B-11 DUTtES OFJFIN'ANCE AND ADMINISTRATIVE SERVICES
DEPARTMENT. ^^^ - '

The Purchasing Office of the Finance and Administrative Services Department
shall have the following duties and responsibilities with regard to the Program:

(1) Maintaining records of:

(a) the dollar amounts of awards of prime Contracts to MBEs, WBEs, and
DBEs;
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(b) the actual dollar amounts paid under subcontracts awarded to MBEs,
WBEs, and DBEs compared to total dollars paid on Contracts. These
payments shall be measured against projected payments or Goals;

(c) the total annual expenditures to MBEs, WBEs, and DBEs as a
percentage of the total expenditures on all Contracts awarded by the
City;

(d) monthly reports for all procurements valued in excess of $5,000,
which shall include, at a minimum:

jf.' ;

(i) the number of Contrads and subcol^ract^awarded to MBEs,
WBEs, and DBEs;

(ii) the total dollar value of\ontract£and s

**J*

(iv) an indication ofj$vhetKerJ and the extent to which, the
percentage of Contracts jtnd subcontracts awarded met the
Annual Btffticipltjon GfialsjHf anyfyave been established;

(iii) the percentage of the dollarfyalue of all Contfactiirana
subcontracts awarded during thijperipd that were awarded to
MBEs, WBEs, and DBEs;

(v) upomreq^est, the numteer an/ identities of MBEs, WBEs, and
DBlJ awarded Contracts or subcontracts; and

^y *Sj(_ _;_ •*_.. ^^ -'

(vl)v^)departnieniNw-depajrtment awards to MBEs, WBEs, and DBEs
Lqnd .expenditur^s/tf^comparison to total procurements of each
department andlh'e total for the City.

XX ̂•For all procurements valued at less than $5,000, a monthly report
which shall iocluMe:
; •• "f „_

iJ^Ciflie number of Contracts awarded to MBEs, WBEs and DBEs;

(ii) the dollar value of Contracts so awarded;

(iii) the percentage of the dollar value of all Contracts awarded
during this period which were awarded to MBEs, WBEs, and
DBEs;

(iv) an indication of whether, and the extent to which, the
percentage of Contracts awarded met the Annual Participation
Goals; and
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(v) upon request, the number and identities of MBEs, WBEs, and
DBEs awarded Contracts.

(2) Assisting in the record-keeping functions by obtaining monthly reports from
the Public Works Department, Transportation, Planning, and Sustainability
Department, and other project management departments on the status of
Contract MBE, WBE, and DBE obligations.

(3) Compiling an annual report of the last fiscal year's MBE, WBE, and DBE
participation in contracting activity byjtepartment and for the City as a
whole.

•» V •* • *C* >''

(4) Compiling and reporting to city coiihcil after the end of each fiscal year, the
utilization of MBEs and WBEs for mat year basil W awards of Contracts.

(5) Operating, maintaining and enhancing'the information sWems necessary to
assist DSMBR with implementation, administration and enforcement of this

* i. - 4*. t *»*li"

chapter.

Source: 1992 Code Section 5-7-11; Ord. Q&2Q4-9; Ord. OSfXtf-lSfOrd. 031211-11.
m ^

§ 2-9B-12 DUTIES OF PROJECT JV&NAGEMENT QEPARTMENTS.
' I

The PuWic Works Department and 5riy other dejfertme'nts or offices of the City
which receiyfljijpropriate delegation for project management, Contract management,
and/or design" Contract responghttity, shall have tHefoIlowing duties and responsibilities
with regard to the Pr '

(1) assisting^ffie Director withlfetir^ project participation Goals and/or
Subgoals for Contracts as aujSibrized by Section 2-9B-19 (Establishment of
MBE/WBE Partic^fffipn^evelsfor Individual Contracts in Professional
Services) hereof;

(2)

(3)

(4)

(5)

assuri
Finance

Ihte,
w
of all vendor lists with the vendor list maintained by the

Administrative Services Department;

assisting in the identification of available MBE, WBE, and DBE
Subcontractors, and providing other assistance in meeting the Goals;

performing other activities to support DSMBR, as set forth in the rules;

gathering and maintaining subcontracting data for those Contracts which
they manage;

Date: 3/19/2006 10:26 AM Page 19 of 41
M:\GC\GenemI Legal Advice\2005-2006 Council Itenu\Drifls\05-25-06\Chapter 2-9B draft A.doc

COA L*w Department
Responsible Att'y: Kennard



1
2
3
4

5
6

7
8
9

10

11

12
13

14

15
16
17

18
19
20
21
22

23

24
25

26
27

28
29
30
31
32
33

(6) submitting subcontracting data to the Finance and Administrative Services,
Public Works, and/or such other City departments as may be required by the
relevant Contract Awarding Authority, within 15 calendar days of month's
end;

managing Contracts in a consistent manner to assure Contract compliance in
utilization of MBE, WBE, and DBE Subcontractors and Subconsultants; and

notwithstanding the provisions of this section, no project management
department shall have the authority to conduct any activities without express
ordinance or rule delegation to suchjrfepartment

(7)

(8)

Source: 1992 Code Section 5-7-12; Ord. 03120^9; Ord. 031104-25; Ord. 031211-11.
V.

§ 2-9B-13 MBE/WBE ADVISORY COMMI\TEE.>*
;>c-;

The MBE/WBE Advisory Committee sljall perform those
forth in Section 2-1, Article 38 of the Code.

ctions as set

Source: 1992 Code Section 5-7-13; Ord. 03fZ&f-9; Ord. 03I3Q4-2teOrd. 031211-11.

ARTICLE 3. PWGRA^th.EMENT^

§ 2-9B-15 PROGRAM ELIGlfojTW fj J vl>

(A) ^rilyJSusiness Eraerprises that meeJihe^criteria of Minority-Owned
Business^ EnterprKes^svdefined in Section 2-9B-4 (Definitions) or Women-
Owned B^$iness Enterpfees^as defined in Section 2-9B-4 (Definitions) may
be certified for participation-Tne applicant has the burden of production
and p/ersuasion^ij-Ta.prepon^CTance of the evidence.

(B) All and WBEs must be certified prior to participating in the Program.

(C) Certiftcations shaU^e conducted and records kept by DSMBR or its
^* : • '*:*-*rt—i- : .

designee^asjipproved by the city council.

(D) Only a Firm owned by a Socially and Economically Disadvantaged
person(s) may be certified as a MBE/WBE.

(1) The Firm's ownership by a Socially and Economically Disadvantaged
person must be real, substantial, and continuing, going beyond pro
forma ownership of the Firm as reflected in ownership documents.
The owner(s) must enjoy the customary incidents of ownership and
share in the risks and profits commensurate with that ownership
interest.
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(2) The contributions of capital or expertise by the Socially and
Economically Disadvantaged owner(s) to acquire the ownership
interest must be real and substantial. If Expertise is relied upon as
part of a Socially and Economically Disadvantaged owner's
contribution to acquire ownership, the Expertise must be of the
requisite quality generally recognized in a specialized field, in areas
critical to the Finn's operations, indispensable to the Firm's potential
success, specific to the type of work the Firm performs and
documented in the Finn's records. The individual whose expertise is
relied upon must have a comm.ertsurate financial investment in the
Firm.

(E) Only a Firm that is managed and controlled by a/Socially and Economically
Disadvantaged person(s) may be certified as

j
JF-

trict(1) A Firm must not be subject to an* formal or informaTrestrictions that
limit the customary discretion offlie^ocially and Economically
Disadvantaged owner(s). There can be W restrictions through
corporate charter proviskJjET by-law provisions, .odfitracts or any other
formal or informal deVfces that prevent the Socially and Economically
Disadvantaged ownerfs), withyunhe cooperation or vote of any non-
Socially and Eoffi^mieally Djsadvantagecl person, from making any
business decision Lof thefcirmginclufing'the making of obligations or
•the dispersing 01 funds.

'Socially an&Economically Disadvantaged owner(s) must possess
the^ower to direcr^r causelhe direction of the management and

licies^Fthe Finn and to make day-to-day as well as long-term
'decisions^nmanageglent, policy, operations and work.

(3) \j The Socially an<f Economically Disadvantaged owner(s) may delegate
LVarjpus areas/Gf the management or daily operations of the Firm to

;bns who are not Socially and Economically Disadvantaged. Such
delegations of authority must be revocable, and the Socially and
Economically Disadvantaged owner(s) must retain the power to hire
and fire any such person. The Socially and Economically
Disadvantaged owner(s) must actually exercise control over the
Firm's operations, work, management and policy.

(4) The Socially and Economically Disadvantaged owner(s) must have an
overall understanding of, and managerial and technical competence,
experience and expertise, directly related to the Finn's operations and
work. The Socially and Economically Disadvantaged owner(s) must
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have the ability to intelligently and critically evaluate information
presented by other participants in the Firm's activities and to make
independent decisions concerning the Firm's daily operations, work,
management, and policymaking.

(5) If state law or City ordinance requires the owner(s) to have a
particular license or other credential to own and/or control a certain
type of Firm, then the Socially and Economically Disadvantaged
owner(s) must possess the required license or credential. If state law
or City ordinance does not require that the owner posses the license or
credential, the fact that the oWacr(s) lacks suchjfcense or credential is
a factor in determining whether the SociaJfyiand Economically
Disadvantaged owner(s) actually controls me Firm.

(6) A Socially and Economically Disadyamaged owner cannot engage in
outside employment or other business .interests tha^wnflicfwith the
management of the Firm or prevent the Downer from demoting
sufficient time and attention to the affaife^ofthe Firm to manage and
control its day-to-day activities.

(F) Only an independent Firm npy be ce|tjfied as a MgE/WBE. An
independent Firm is oae whose viabjfityshies not depend on its relationship
witfi another Firm. Recognition of pi applicant'as a separate entity for tax or
jfQrporate purposesisJot necessarily sufficient to demonstrate that a Firm is
mdepefldent and i&n^ArTiliated, In <5£termining whether an applicant is an
independent business^e Director will:

iti^ze.relationship: With non-Certified Firms in such areas as
fpersonnSl^facjlities, equipment, financial and/or bonding support, and

K other resoi

(2) \Consider whefteY present or recent employer/employee relationships
jtweettthcf'Socially and Economically Disadvantaged owner(s) of

the Applicant and non-Certified Firms or persons associated with non-
Certified Firms compromise the applicant's independence.

(3) Examine the applicant's relationships with non-Certified Firms to
determine whether a pattern of exclusive or primary dealings with
non-Certified Firm compromises the applicant's independence.

(4) Consider the consistency of relationships between the applicant and
non-Certified Firms with normal industry practice.
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(G) An applicant shall be certified only for specific types of work in which the
Socially and Economically Disadvantaged owner(s) has the ability and
Expertise to manage and control the Firm's operations and work.

(H) Applications for certification shall be on standard forms prepared by
DSMBR and adopted by rule, and shall be designed to ensure that the
criteria for participation in the Program are satisfied.

(I)

(J)

(K)

(L)

To ensure that the Program only benefits eligible Business Enterprises, the
City shall also certify the eligibility ofjoint Ventures involving MBEs and
WBEs and non-MBE and WBE Contractors.

In lieu of conducting its own certiffcations, DSMBR by rule may accept
formal certifications of WBEs and MBEs by othfr entities as meeting the\ * jf* *t ,.
requirements of this chapter, provide^thatDSMBR determines that the
certification standards of such entities are comparable toBwse. ofthe City.
DSMBR should strive to coordinate cerpficfiitdon activities with other
agencies to implement a universal certification process.

The certification status of allAIBE^and WBEs shajl bereviewed on an
annual basis by DSMBR or fs desighee, as approves! by city council. The
annual review may be conducted IhrpUghexainlnation of a sworn affidavit
ofcontinuing eligibilifr (mcmding f\ suck attachments as may be required
by rule) submitte£bywie Business ihterrjfise or Firm seeking certification.
îB^s and WBEsAre required to seek recertification upon the third

anniversary of their ihitial certification"ahd upon the third anniversary of all
^v * - ^t '"•

subsequent certification>^Failure,*f the Firm to seek recertification by filing
the neccSs^^ocumentatioi^wim DSMBR within 60 calendar days from the

receipt owritten notfication from DSMBR shall result in
decrtification

The Director may
conthmouslv mee

ve to decertify a Business Enterprise that does not
e criteria set forth in this section.

(M) The Director may move to decertify a certified MBE/WBE that repeatedly
fails to respond to requests for quotations from Bidders/Proposers who
timely solicit participation on a Contract, that repeatedly fails to attend
relevant pre-Bid conferences, or that repeatedly fails to honor quotations in
bad faith.

(N) Decertification by another agency shall create a prima facie case for
decertification by the City. The challenged entity shall then have the burden
of proving that the City certification should be maintained.
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Source: 1992 Code Section 5-7-16; Ord 031204-9; Ord. 031204-25; Ord. 031211-11.
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§ 2-9B-16 PROCEDURE FOR APPEALING AND PROTESTING ADVERSE
DECISION.

(A) A Finn that is subject to an Adverse Decision, or has received written notice
from the Director or other City official of intent to impose an Adverse
Decision, is entitled to appeal such Adverse Decision as set forth herein.

(1) Within seven calendar days of the date the Firm receives notice of
intent to impose an Adverse Decision, the Firm must file written
notice of intent to appeal Faflure to file I written notice of intent

§;• *: '• f

within this time waives all rights to appeallor protest the Adverse
Decision.

(2)

(B)

DSMBR shall set forth by rule die procedures a Phm must/bllow to
file a written appeal, which appeal must be filed within^ ̂ calendar,
days of the date, the Firm receives nonce of intent to impose an
Adverse Decision.

(3) The Director will determine whether the grounds for an appeal are
sufficient, and, if the Director /o^determjnesf shall set a date for an
appeal hearing^iiall^vithitffiveValenaar days. The appeals
hearing is «ta irffbrmal meeting, notlubject to the Open Meetings Act,
and is not an adversarial proceeding. DSMBR shall set forth by rule

person/whojnay attend airappeal hearing.

Erector shallllirfennMe on the basis of the information provided
the ^p£eal hearing Miether to maintain or deny the Adverse

v DecisionT^feich decision by the Director shall be a final decision,
ij'isubject to protested shall be communicated to the Firm in writing
r within 10 calendar days of the hearing.

A Firm^h^t.is"subject to an Adverse Decision after appeal may protest the
Adverse Decision to an independent hearing examiner appointed by the City.
The Firm must submit a notice of intent to protest to the Purchasing Office
within four calendar days of receipt of the final Adverse Decision, in
accordance with the procedures established by the Purchasing Office.

(C) If the Adverse Decision is a notice of noncompliance, no appeal is required.
The Firm may immediately protest a notice of noncompliance to the
Purchasing Office, following the procedures set forth in the applicable
Solicitation.
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(D) A Firm that does not timely appeal and protest an Adverse Decision to
decertify the Firm, or whose appeal and protest are unsuccessful, may not
reapply for certification until 180 calendar days after the Adverse Decision.

Source: 1992 Code Section 5-7-17; Ord 031204-9; Ord 031204-25; Ord 031211-11.

§ 2-9B-17 PROCEDURE FOR CHALLENGING CERTIFICATION AS A
MBEAVBE.

(A) To challenge the eligibility of a Firm that has been certified as a MBE/WBE,
a third party may present infonnatiorHincler oath that the Firm does not meet
the criteria contained in Section 2-9B-T5 (Program Engibility). The
presumption that the challenged pafty is eligible fhail remain in effect until
the Director makes the final determination.

V, J? XN.
all(B) The challenge shall be made in writing'Sp tfie' Director

information relied upon by the challenging jfarty
9r Xi " "*.

shall iirclude
'

(C) The Director shall notify the challenged partyliLV/riting that the eligibility
of his or her Firm has been clMtlTenged. This noti& shafndentify the
.̂ 1__ _ 11 _ • _^ _ * _1 f' * *A**.4. * J & jl^tf I II FT Î - •

(D)

challenging party and summarize the grounds for t$ challenge. The notice
may also require the challenged parWtQDrovide the Director, within a
reasonable time, any j^ormaton retfueste<J tOTCrmit the Director to evaluate
th£ eligibility of tfce

!.'>'*. i
9B-16 (Pxocedwefor Appealing and Protesting

to challenges to certification.
Theptpvisions
Adverse&ecision

Source: 1992 Cod \m04-9; Ord 031204-25; Ord. 031211-11.
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1 §2-9B-18 PROGRAM REVIEW.

2
3
4
5
6
7
8
9

10
11
12
13

14
15
16
17
18
19

20
21
22
23
24
25
26

27
28
29
30

31
32

33
34

35
36
37

(A) The Annual Participation Goals shall be expressed as a cumulative Goal for
all groups of Minority Persons composed of annual Subgoals for each group
of Minority Persons, and a separate Goal for Women, and such participation
Goals shall be set forth in Section 2-9B-3 (Establishment of Program). Hie
Annual Participation Goals shall be based on the availability of MBEs and
WBEs in the City's Marketplace as required by federal and state laws, and
shall be expressed as percentages for each group of Minority Persons and
Women under each type of Contract. Project participation Goals and
Subgoals may be established based im the avaikbilitv^Jf certified Firms to
perform the work of the Contract, f anticipation yons shall be reviewed by
DSMBR on at least a biennial basistfor continue^ relevance, narrow
tailoring, and applicability.

(B) The city council shall receive an annuarfeport from the City Manager
detailing the City's performance under mSMJiapter, department by
department, for the preceding fiscal year. Tn&report shall contain the
utilization of MBEs and WBEs-fased on the audited financial records for the
preceding fiscal year, and pr^ideifee percentages Iff MBEs and WBEs on
the City's list of certified vefdors. IV S . /

/T\
(C) T]te city council will feyiew flris re$>rt anB the City's progress towards

eliminating discrifiinltion in its coibractufg activities and Marketplace and
TevTsejhe. Program as necessary to m^et legal and Program requirements.
As new^idencet»ec8mes available to the City, the city council may revise
this chapter if necessary\S^nnual^articipation Goals and Subgoals may be
revisedrofthejialance of the term of the Program if the city council finds
that/ X'\ /'

(1) ^ the Program h1is^v.et to redress the effects of discrimination in the
City's Marketplace against MBEs and WBEs and that in the absence
oCnice- mrtfgender-conscious remedial measures the City would
necessarily be a passive participant in a discriminatory marketplace;

(2) the Goals and Subgoals are narrowly tailored to redress that
discrimination; and

(3) the Goals and Subgoals are in compliance with applicable federal and
state laws.

(D) For ease of Program administration, Solicitations may contain Goals and
Subgoals, if applicable, expressed as round numbers, using mathematical
rounding principles.
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(E) Based on the size of the Contract, the type of work of the Contract, and the
availability of each group of MBEs to perform elements of the work of the
Contract, the City may utilize either the cumulative MBE Goal or the
Subgoals for each group of Minority Persons in a Contract Solicitation, or
set project MBE/WBE participation Goals as provided in Section 2-9B- 1 9
(Establishment of MBE/WBE Participation Levels for Individual Contracts
in Professional Services).

(F) These Goals and Subgoals shall be in effect from the effective date of this
chapter to the effective date of the chapter containing revised Annual
Participation Goals established by cjfr council in accordance with Section 2-
9B-18(C) (Program Review).

Source: 1992 Code Section 5-7-19; Ord 031 2o

§ 2-9B-19 ESTABLISHMENT OF MBE/WBE FARTICIPATI
INDIVIDUAL CONTRACTS IN PROFESSION£L48ERVICES.

Ord 031211-11.

LEyELS FOR

(A) The city council recognizes thaLthe availabilitj^of MBEs^and WBEs is not
uniformly present across all areas <if*Contractmg?Sraeraore, the Director,
where appropriate, and pursifent to criteria established by rule, may establish
project participation Opals aftti/or Sup|bals for]individual Contracts, based
oiU f}}

4!) ^normal indjst?}*practice withtespdct to Professional Services, as
;termine<firi 'consultation wiffl the User Department;

\ .̂ B

. availability of at^ast^hree certified MBEs or WBEs to perform
functions of those^ndividual Contracts; and

(B)

(2)

(3) |\the City's uiUkatjoti of MBEs and WBEs to date, so as to achieve the
Annual Participation Goals and Subgoals, if any.

For easie^olTProgrlfin administration, Solicitations may contain Goals and/or
Subgoals/if applicable, expressed as round numbers, using mathematical
rounding principles.

(C) The Director shall rely on the information systems operated and maintained
by the Finance and Administrative Services Department for the availability
percentages used to establish project participation Goals or Subgoals.

(D) The Director shall establish by rule a process for Contract awarding
authorities to apply for project participation Goals or Subgoals in a timely
manner.
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Source: 1992 Code Section 5-7-20; Ord 031204-9; Ord 031204-25; Ord 031211-11.

§ 2-9B-20 COUNTING PARTICIPATION OF MBES AND WBES.

(A) When a MBE/WBE participates in a Contract, only the value of the work
actually performed by the MBE/WBE toward MBE/WBE Goals shall be
counted towards the overall Goal.

(1) The entire amount of that portion of a Contract that is performed by
the MBE's/WBE's own forces shall be counted, including the cost of
supplies and materials obtainerf^the MBE/WBE for the work of the
Contract, supplies purchasedjSr equipment leaded by the MBE/WBE,
or services obtained by a MuE/WBE Subqbnsultant, as the case may
be (except supplies and equipment the MHE/WBE Subcontractor
purchases or leases from the pHme Comactor orJts Affiliate, or
services that the MBE/WBE SuBcohsultant obtainSsfrom th& primeI • ^z . • ~r^. r

Consultant, as the case may be), f:

(2) Notwithstanding clause Q^above, on a Single Contract, a MBE that is
also a WBE may only )Je counted once (i.e^toward the MBE Goal or
toward the WBE Goaf but nofooth).

ionsThe entire amorfnfpf f^es or ̂ mn%sions charged by a MBE/WBE
Firm for pityjcfing a bona fidfc servjfceTs'uch as professional, technical,
Gjpnsultant,p™anagerial servrcesror for providing bonds or

cally requireoibr the performance of a Contract,
d MBE/WBE Goals, provided the fee is reasonable and not

issive as compafqjlVim* fees customarily allowed for similar
• ^* • » * ' • - » » *

surance

ervices'-hall be coun

-.When a MBaflfrBIi subcontracts part of the work of its Contract to
another Firm,/hfe value of the subcontracted work may be counted

l^GoaJsonly if the MBE/WBE Subcontractor or Subconsultant
is nsejf a MBE/WBE. Work that a MBE/WBE subcontracts to a non-
MBE/non-WBE Firm does not count toward MBE/WBE Goals.

If a Subcontractor or Subconsultant contracts part of its work to a
MBE/WBE Firm, the value of that work may be counted toward
MBE/WBE Goals. Work that a MBE/WBE Subcontractor or
Subconsultant contracts to another MBE/WBE Firm shall not be
counted twice towards the Goal.

(B) When a MBE/WBE performs as a participant in a Joint Venture, only the
portion of the total dollar value of the Contract equal to the distinct, clearly

(5)
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defined portion of the work of the Contract that the MBE/WBE performs
with its own forces and for which it is at risk shall be counted towards
MBE/WBE Goals.

(C) Only expenditures to a MBE/WBE Contractor or Consultant, as the case
may be, that is performing a Commercially Useful Function shall be
counted.

(D) When a MBE/WBE is presumed not to be performing a Commercially
Useful Function as provided in this section, the MBE/WBE may present
evidence to rebut this presumption. XfSMBR may deterpiine that the Firm is
performing a Commercially UsefuUTunction gi\^n,tMe type of work
involved and normal industry practfces.

A- " X(E) Expenditures with MBEs/WBEs for mMermisor suppH
toward MBE/WBE Goals as follows: ^

ounted

(1) If the materials or supplies are obtained from a MBE/WBE
Manufacturer or Regularpjealer, 100 percent of tip cost of the
materials or supplies towardjfaBE/WBE Goals'Snail be counted.

esp hased from a MBE/WBE
egular Dealer, count the entire
ed for assistance in the

(2) With respect to matei
that is neither

/

K amount of feesfir commissions ch;
i^ procuremerff 6nhe materials tridsifipplies, or fees or transportation

;es foifthe^liyery of materials or supplies required on a job site,
toWardMBE/W&E Goals onjy if the payment of such fees are a
cusfornary industrypracti<» and such fees are reasonable and not

•&** ^ * 'i, * * \»

ixcessi^as compared with fees customarily allowed for similar
services. rX^not count any portion of the cost of the materials and

! "supplies mem^efves toward MBE/WBE Goals, however.

(F) If a FlimtfceasesJofBe a certified MBE/WBE during a Contract, the dollar
value ofworXperformed under a Contract with that Firm after it has ceased
to be certified shall not be counted.

(G) In determining achievement of MBE/WBE Goals, the participation of a
MBE/WBE Subcontractor shall not be counted until the amount being
counted toward the Goal has been paid to the MBE/WBE.

Source: 1992 Code Section 5-7-21; Ord 031204-9; Ord. 031204-25; Ord. 031211-11.
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1 § 2-9B-21 PRE-AWARD COMPLIANCE PROCEDURES.
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(A) In all Solicitations for which a Goal has been established for Contracts, the
City shall indicate its Goals and/or Subgoals for the use of MBEs/WBEs.
All Solicitation and Contract documents for which a Goal or Subgoals have
been established shall contain: 1) a description of this chapter and Program;
2) the requirements related to achieving the Goals or Subgoals; 3) if Goals or
Subgoals are not achieved, the requirement of documentation of the
Bidder's/Proposer's Good Faith Efforts, including the Good Faith Efforts of
Minority Persons and Women Bidders^Proposers, to achieve the Goals or
Subgoals. When the City has established Subgaals, Bidders/Proposers who
do not achieve each of the Subgoall must documenttrood Faith Efforts to
achieve the Subgoals that were not met.

(B) Achievement of Goals or Subgoals ordbcuffentation <3fX}ood Faijh Efforts
applies to every Contract for which Goals or Subgoals arc^stablisned. The
rules shall prescribe an accelerated andcinrpliliedprocedurelbr Contracts
solicited and awarded on an emergency basisSfhe Bidder/Proposer shall
submit a compliance plan det^tfffig'its achieveme^Tpf the^Goals or Subgoals
or its Good Faith Efforts to rifeet SieAjals or Subgbals. The MBE/WBE
lists provided by the City to |3idder/Proposer|half establish the minimum
universe from which ^Bidder/propoper may solicit Subcontractors to meet
tfjd Goals or Subgoalf The compliance plan shall be due at the time set out

ujSplicitationMbcwnents, whic$ time shall not be less than four hours
aftertbe deadlinejtbnsubmission of!

r.

(C) Any agre^rieht between\Etidde$Proposer and a MBE/WBE in which the
;r requires trcblEc MBE/WBE not provide subcontracting

questions to ouier;Bidders^frbposers is prohibited.

(D) MBE and WBE Sufr&atractors must be competitive with non-MBE/non-
WBfcitibcontractap on price, quality, and delivery. MBEs and WBEs shall
responOvtoirelevimt requests for quotations.

(E) Where the Bidder/Proposer cannot achieve the Goals or Subgoals, its
compliance plan shall document its Good Faith Efforts to achieve the Goals
or Subgoals. DSMBR will determine whether the Bidder/Proposer has made
such Good Faith Efforts. In making this determination, DSMBR will
consider, at a minimum, the Bidder/Proposer's efforts to do the following:

(1) Soliciting through reasonable and available means the interest of
MBEs/WBEs with a Significant Local Business Presence who have
the capability to perform the work of the Contract. The Bidder must
solicit this interest within sufficient time to allow the MBEs/WBEs to
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(2)

respond to the Solicitation. The Bidder/Proposer must take
appropriate steps to follow up initial Solicitations with interested
MBEs/WBEs. The Bidder/Proposer must state a specific and
verifiable reason for not contacting each certified Firm with a
Significant Local Business Presence. For some Contracts, based on
criteria to be determined by DSMBR in consultation with the User
Department and set forth by rule pursuant to Section 2-9B-6
(Adoption of Rules), DSMBR shall make the initial contact with
MBEs, WBEs and DBEs, as the case may be, in which case a
Bidder/Proposer's efforts undejfmis Subsection (EX1) shall not be
considered. / - -l" V jfi

V -Providing interested MBEs/WBEs with adequate information about
the plans, specifications, and w^quirements^ofnXe Contract, including
addenda, in a timely manner to a^sisfthem in resj>ojiding t<
Solicitation.

(3) (a) Negotiating in good faith with interested MBEs/WBEs that
have submitted Bidfto the Bidder/ftoposer^A MBE/WBE that
has submitted a/Bid roXbidder/Proposer but has not been

dcr/

contacted within five b
may
Bid opbser. DS]

and the BiJ

(b)

ess days ofsubmission of the Bid
request aflieeting with the
R with schedule a meeting between the

oposer to facilitate negotiation. If
sucnja iqeeting does nofoccur and the MBE/WBE submitting
.the Bid toShe Bidder/Proposer is not selected, the
Bidder/Propcte'inusT explain the reason for not selecting the
wtpE/WBE anraprovide written documentation supporting the
stat&jjeason. Written documentation of negotiation may
mclud&fie {fames, addresses, and telephone numbers of
MBEs/WBEs that were considered; a description of the
infoprfation provided regarding the plans and specifications for
the work selected for subcontracting; and evidence as to why
additional agreements could not be reached for MBEs/WBEs to
perform the work.

That there may be some additional costs involved in soliciting
and using MBEs and WBEs is not a sufficient reason for a
Bidder/ Proposer's failure to meet the Goals and Subgoals, as
long as such costs are reasonable.

(4) Not rejecting MBEs/WBEs as being unqualified without sound
reasons based on a thorough investigation of their capabilities. The
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1 MBE's/WBE's standing within its industry, membership in specific
2 groups, organizations, or associations and political or social
3 affiliations (for example union vs. non-union employee status) are not
4 legitimate causes for rejecting or not soliciting Bids to meet the Goals
5 and Subgoals.

6 (5) It is the Bidder/Proposer's responsibility to make a portion of the
7 work available to MBE/WBE Subcontractors and suppliers and to
8 select those portions of the work or material needs consistent with the
9 available MBE/WBE Subcontractors and suppliers, so as to facilitate

10 meeting the Goals or Subgoa]

11 (6) The ability or desire of a Bidder/Proposer p perform the work of a
12 Contract with its own organization doe&nft relieve the
13 Bidder/Proposer of the responslbility/do make Gbq£ Faith lyiforts. A
14 Bidder/Proposer who desires to sW perform the work of a^ontract
15 must demonstrate Good Faith Efforts^nless the Goalrar Subgoals
16 ' have been met.

17 (7) Bidders/Proposers are/offequired to accept higher quotes in order to
18 meet the Goals or SutEoals,

/^•- T * f X '-* -/*19 (F) The following factoremay alto be cpnsidi^aTjy DSMBR in determining
20 tifif a Bidder/ProJfcse|nas made Gcfod FajRh Efforts. These factors are not
21 ^if^nded to be a mandatory checklisVnO?*are they intended to be exclusive
22 or exhaustive. Ome?*iS^ctors or types of efforts may be relevant in
23 appropriate cases:

:tinJ5 portions of md'work to be performed by MBEsAVBEs in
r to increase the nkelihood that the Goals or Subgoals will be met.
includes^vhere appropriate, breaking out Contract work items
sconomjgffhY feasible units to facilitate MBE/WBE participation,
when-tne Bidder/Proposer might otherwise prefer to perform
jwork'items with its own forces.

30 (2) Making efforts to assist interested MBEs/WBEs in obtaining bonding,
31 lines of credit, or insurance as required by the City or Contractor.

32 (3) Making efforts to assist interested MBEs/WBEs in obtaining
33 necessary equipment, supplies, materials, or related assistance or
34 services.

35 (4) Effectively using the services of Minority Person/Women community
36 organizations; Minority Person/Women Contractors groups; local,

Date: 5/19/3006 10:26 AM Page 32 of 41 COA Law Department
M:\GC\General Legal Advice\2005-2006 Council Item9\Drafts\05-25-06\Chapter 2-9D draft A.doc Responsible Att'y: Kennard



1
2
3
4
5

6
7
8
9
10
11
12
13
14
15

16
17
18

19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

34
35
36
37
38
39

state, and federal Minority Person/Women business assistance offices;
and other organizations to provide assistance in the recruitment and
placement of MBEs, WBEs and/or DBEs. It is the Bidder/Proposer's
responsibility to seek guidance from DSMBR on any questions
regarding compliance with this section.

(5) In determining whether a Bidder/Proposer has made Good Faith
Efforts, the performance of other Bidders/Proposers in meeting the
Contract may be considered. For example, when other
Bidders/Proposers meet the Goals or Subgoals, it may be reasonably
questioned whether, with addtnonal reasqnable^Rbrts, the apparent
successful Bidder/Proposer <4>uld have met the Goals or Subgoals.
Similarly, if the apparent successful Bidder/Ppposer fails to meet the
Goals, but meets or exceeds the average MBE/WBE participation
obtained by other Bidders/Proposersnhis may bewidenceJiat the
apparent successful Bidder/ Proposer made Good FMjh Efforts.

If the Director
the Goals or S

-Awarding

ects, sgne

(G) The Director shall review the compliance plan^jriior to award, including the
scope of work and the letters oflntent from anywffiE/WfiE Subcontractors
within a reasonable time so as'hotl&jinduly delay ilvvard of the Contract.

... /
itermJnes tJiafth^compnance plan demonstrates that

igoals have been achieved, then the Contract
>rity, with thff condnrence of the Director, shall

rard to the city eguncil. For all competitively Bid
riter(s) of intent between the certified low Bidder

MBE and/&WBE4&bcontractor(s) must be received by the
>nifac£ Awarding Authority within three business days of

is as certified low Bidder. For procurements
conducted tfiroiigh'the request for Proposal or request for
qualifications Jr^Qcess, no later than after final execution of a
>rpfessionaLer nonprofessional services agreement but before the

ricetifa notice to proceed, the successful Proposer must deliver
signecTsubcontracts between itself and the MBE and/or WBE
Subcontractors) and/or Subconsultant(s) for the scope of work
reflected in the Proposal as awarded.

(2) In the event the applicable Goal(s) or Subgoals have not been
achieved, then the Director shall evaluate the Bidder's/Proposer's
Good Faith Efforts to achieve those Goals or Subgoals as documented
in the compliance plan. The Director shall evaluate the compliance
plan based on the criteria established in Subsection (E) of this section.
The Director may request clarification in writing of items listed in the
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(H)

compliance plan, provided such clarification shall not include the
opportunity to augment listed MBE/WBE participation or Good Faith
Efforts.

(3) If the Director finds that a Bidder/Proposer did not make sufficient
Good Faith Efforts, the Director shall communicate his finding to the
Contract Awarding Authority or other appropriate City official. The
Director shall recommend to the Contract Awarding Authority that the
Bid/Proposal be rejected based on failure to comply with this chapter.
The Contract Awarding Authority may reject the Bid/Proposal as not
in compliance with this chapter, or may adyisejtte City Manager of
additional considerations which may forrmthe^tasis for accepting the
Bid/Proposal as being in the ̂ est overall i^erest^of the Program and
the City.

v\XT' x ^ -
(4) If the Contract Awarding Authority finds that the Bî JPropSsal does

not comply with this chapter, a Bidder/Proposer may request a protest
hearing. The City Manager has the auuxgity to make the final
decision, subject to couptSPlction, if requited. Jn^fetermining
whether compliance With this section has been met, the City Manager
may determine that thf effort oJNJie Bidder/Proposer substantially

jse of Inis cbapteFand such determination is in
pbf the Prograpi andlhe City.

levdection of Efid^/Proposals in cSjjjbnnance with this section does not
affect theability of th&Cbntract Awarding Authority to continue to evaluate
and consider the remainflte; Bids/Pfoposals that achieve the Goals or

jfp • • •• ^Vr' - J -IK-̂

Subgom dir'tiejnonstrate GoopFaith Efforts and to develop a
recommendatioh-t6;city coiulcil for award of the Contract.

complies with
the best intere

(I) Thefcity purchasingpSicer may waive minor informalities in the
compliance plan. Arninor informality is one that does not affect the
competitiveness tjfthe Bid/Proposal.

Source: 1992 Code Section 5-7-22; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

§ 2-9B-22 POST-AWARD COMPLIANCE PROCEDURES.

(A) Upon award of a Contract by the city council that includes Goals or
Subgoals that are met, the Goals or Subgoals become covenants of
performance by the Contractor in favor of the City.

(B) The following schedules shall apply:
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1 (1) For Construction Contracts, the Contractor must present a work
2 schedule that includes when the MBE/WBE Subcontractors shall be
3 utilized at the job site. This schedule is due on or before the
4 preconstruction meeting with the project manager.

5 (2) For professional and nonprofessional services Contracts, the
6 Contractors or Consultants, as the case may be, must present a written
7 schedule of when the MBE/WBE Subcontractors shall be utilized on
8 the project. This written schedule is due on or before execution of the
9 Contract for services, when thermal scope of work is determined.

V ^10 (C) All Contractors shall provide Subcontractor paymentlnformation to the
11 Contract Awarding Authority with each request jpr payment submitted to
12 the City. The Director shall monitol^ubcontiacror'^articipation during the
13 course of the Contract and shall have reasonable access to* all Contract-
14 • . related documentation held by the Contractor, as established by jfile.

15 (D) All Consultants shall provide Subconsultant payment information to the • ••..
16 Contract Awarding Authority with ̂ ach request iof payjaatnt submitted to
17 the City. The Director shalljpbnitor Subconsultantparticipation during the
18 course of the Contract and siall haveSreasonable access to all Contract-

\'* M* T> ' ^19 related documentatioivoeld % the ppme Consultant, as established by rule.
J& *L* V -'''"' f" W*****-'

20 (E) Bnor to Contract HQstput by the Co|itracty\.warding Authority, project
21 ^lahqlger, or Contract1 manager, the MreCfor shall evaluate the Contractor's
22 fiilfill&ent of thexbnlsacted Goals orSubgoals, taking into account all
23 approveasubstitutions,jfeminations and changes to the Contract's scope of
24 work. JjlSwl^ihe Director&id'fKe Contractor to have fulfilled the
25 contacted Gosftvthe Directs shall so state in writing to the Contractor, the
26 Contract Awarding Authority, and the project or Contract manager. Should
27 the Director find theTfontractor has not fulfilled the contracted Goals or
28 Subgtals, the Director shall provide the reasons for such conclusion and
29 recommend an*pprbpriate Adverse Decision in writing to the Purchasing
30 Office with' topics to the Contractor, the Contract Awarding Authority, the
31 project manager, and/or the Contract manager.

32 (F) Notice of appeal from an Adverse Decision under Subsection (E) must be
33 filed within 14 calendar days from the date of receipt of the finding with the
34 Purchasing Office, including any written documentation to demonstrate how
35 the Contractor or Consultant, as the case may be, has complied with the
36 contracted Goals or Subgoals. The Purchasing Office shall hold a hearing
37 within 15 calendar days of receipt of notice of appeal on whether the
38 Contractor or Consultant has complied with the contracted Goals or
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1 Subgoals. The Contract Awarding Authority, the project or Contract
2 manager, the Director, and the Contractor or Consultant shall participate.
3 The Purchasing Office shall make a finding in writing within 15 calendar
4 days after the close of the hearing date, along with a recommendation for
5 resolution of the Adverse Decision, if appropriate.

6 Source: 1992 Code Section 5-7-23; Ord. 031204-9; Ord, 031204-25; Ord. 031211-11.

1 § 2-9B-23 POST-SUBMISSION CHANGES TO THE COMPLIANCE PLAN.

8 (A) The Contractor or Consultant cannoufiake changes totjie compliance plan
9 or substitute MBE/WBE Subcontractors or Subcbnsudants listed in the

10 compliance plan without the prior written approval of the Director.
11 Unauthorized changes or substitutions shall be a^iolation of this chapter,
12 and may constitute grounds for rejection oftffc Bid orftpppsal orjpause
13 termination of the executed Contract for breach, and/or suWect the
14 Bidder/Proposer to Contract penalties of other sanctions. >*JJ- '

>fc: - * ~
. • ' - ' • ' !»'. ' • • • , - • • ' >Cj » ' • ' : : • : ' ' ' • , " . - -

15 (B) All requests for changes or substitutions of the^ubcpntractors or
16 Subconsultants listed in the gfllmpli^ice plan shalH^e made to the Director in
17 writing, and shall clearly an/folry s^t forth the basK for the request. A
18 Contractor/Consultantshall lot subsptiSte a Suftcontractor/Subconsultant or
19 PS?onn *e wor^ designatedlor a SubconVaitpr/Subconsultant in the
20 compliance plan $fthBts own forcel tjnlesS and until the Director approves
21 4ucll-substitution ft^yntjng. A ConfeetfSr/Consultant shall not allow a
22 substirate'd Subcorltittctor/Subconsultaflt to begin work until both the
23 Directorial the City's ptbject manager overseeing the completion of the
24 Contr^efnave^approved the^uWutution.

25 (C) Thefects supporfkig the recjfiest must not have been known nor reasonably
26 should have been kirowri^by the parties prior to the submission of the
27 compliance plan. Ria shopping is prohibited. The Contractor/Consultant
28 must meeTwithlhc^Subcontractor/Subconsultant and negotiate with the
29 Subcontractor/Subconsultant to resolve the problem. If requested by either
30 party, the City shall facilitate such a meeting. Where there has been a
31 mistake or disagreement about the scope of work, the MBE/WBE can be
32 substituted only where an agreement cannot be reached for a reasonable
33 price for the correct scope of work.

34 (D) Substitutions of the Subcontractor/Subconsultant shall be permitted only on
35 the following bases:

36 (1) unavailability after receipt of reasonable notice to proceed;
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(2) failure of performance;

(3) financial incapacity;

(4) refusal by the Subcontractor/Subconsultant to honor the Bid or
Proposal price;

(5) mistake of fact or law about the elements of the scope of work of a
Solicitation where a reasonable price cannot be agreed;

(6)

(7)

failure of the Subcontractor/SuJbCSnsuItant to meet insurance,
licensing or bonding requiren&hts; or

the Subcontractor's/Subconsftltant's withctfawal.of its Bid or Proposal.
\ 4fi* î!" "

mit pfaeny the proposed substitution,(E) The Director's decision whether to p<

(F)

f —^^_. — 4 ^^4 _ _ _ . _ ^
and the basis therefore, will be communicated to the pambsfo writing by the
Director within seven business days. I''' "V> h ^—'

Where the Contractor/Consultant-has establisheE-^he basi^ for the
substitution to the satisfactioi&fiheJDirector, he snail' make Good Faith
Efforts to fulfill the compliance plan?} The Contractor/Consultant may seek

M " Mt ^h»i ' fc. ~

the assistance of DSMBR inwbtainidg aS^ewiAjBE/WBE
^contractor/Suj?coKultant>To fiflfill the compliance plan, the
(fontractor/Coiisunanishall first maxe Gofid Faith Efforts to substitute with

^E. *" Xt J* KL " "^ »- -*.— i*L

Like-Kind MBEPWBE Subcontraclor/Subconsultant. If a competitive
agreenmt;cpnsiaerin^Mice, quality and delivery cannot be reached with
such Su^nittactor/Sub6bn^ultan|^he Contractor/Consultant shall make
GoodPwth"Efforts to obtaJM$ier MBEAVBE substitutes so as to meet the
Goajlfor Subgo&lsjin confo^ance with Section 2-9B-21 (Pre-Award
Compliance Proce$w'$$)flf the Goals or Subgoals cannot be reached and
GOOT Faith Efforts MV^ been made to meet the Goals, the
Contnjcior/Consi^fmt may substitute with a non-MBE/non-WBE
Subcon^cjtpr/Sflbconsultant.

(G) When a MBE/WBE is included in a Bidder's compliance plan and is
decertified or becomes ineligible to participate on contracts after issuance of
a Solicitation but prior to award, or subsequent to award of a Contract, the
participation of such a Business Enterprise may be counted as provided in
the rules.

(H) If the City, as owner under the Contract, requires the substitution of a
Subcontractor/Subconsultant listed in the compliance plan, the
Contractor/Consultant shall undertake Good Faith Efforts to substitute with a
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Like-Kind MBE/WBE Subcontractor/Subconsultant. If a competitive
agreement considering price, quality and delivery cannot be reached with
such Subcontractor/Subconsultant, the Contractor/Consultant shall make
Good Faith Efforts to obtain other MBE/WBE substitutes so as to meet the
Goals or Subgoals, in conformance with Section 2-9B-21 (Pre-Award
Compliance Procedures). If the Goals or Subgoals cannot be reached and
Good Faith Efforts have been made to meet the Goals, the
Contractor/Consultant may substitute with a non-MBE/non-WBE
Subcontractor/Subconsultant.

(I) If a Contractor/Consultant plans to b&e a Subconfractof/Subconsultant on
any scope of work that was not previously disclosed in the compliance plan,
the Contractor/Consultant shall obtfcn the approwLof the Director to modify
the compliance plan and must makevood Faith Effoiteto ensure that
MBEs/WBEs have a fair opportunity K^Bia on the new^cbpe of $brk.

Source: 1992 Code Section 5-7-24; Ord. 031204-9; &rd$B1204-25; OnkQ31211-ll.

§2-9B-24 POST-AWARDCHANGESypTHE SCOP

(A) Changes to the scopes of work shall
Awarding Authority atthe time they^j
change and to documpit resulting c]
Oqritract.

(B) For C&astructionCcxnricts, where tKfere is a change order that requires work
beyond th^ scope of traces originally required to accomplish the project,
then itU^tfie duty of the Cbqtracror to fulfill the Goals or to make Good
Faith|€fforts fojulfUl the Grills'for that change order. Change orders that do
not liter the typewf trades,OTiginally required to accomplish the project may
be imdertaken usin^gie'subcontractors and suppliers already under Contract
to th^tontractor.

(C) For professional,and nonprofessional services Contracts, when there is a
change to the scope of work which requires new, additional services beyond
the services originally required to accomplish the project, then it is the duty
of the Proposer to fulfill the applicable contracted Goals or Subgoals or to
make Good Faith Efforts to fulfill the applicable contracted Goals or
Subgoals for that change. Changes to the scope of work which do not alter
the type of services as originally required to accomplish the project may be
undertaken using the Subconsultants, Subcontractors and suppliers already
under Contract to the Proposer.

Source: 1992 Code Section 5-7-25; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

documentecrby the Contract.. m

:, to eftablish the reasons for the
applicable Goals for the
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§ 2-9B-25 SANCTIONS.
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(A) The following violations of this chapter are unlawful and may result in
sanctions:

providing false or misleading information to the City in connection
with an application for or challenge to certification, recertification or
decertification as a MBE/WBE;

providing false or misleading information to the City in connection
with submission of a Bid, resntfSses to requests for qualifications or
Proposals, Good Faith Effort/d6cumenta^onr{Jost-award compliance,
or other Program operations J

(2)

" 1

out(3) substituting MBE/WBE SubcointractO)rjfwithoUt|kst receiving
approval for such substitutions; <&r :^' ^\TX J?

(4) committing any other violations of tne ̂ provisions of thischapter.

(B) A Bidder, Proposer, Contracty^ilbcpntractor ofcaj^lictffit for certification
is subject to being barred, siroend&Lbr deemed nop-responsible in future
City Solicitations and contracts for ajp^ribd up jo five years, if it is found to
have: ff\

*<<:»•'

'" ^provided f&se.fr misleading hfon^ation in connection with an
*^appHcatioMor certification on^ecertification;

(2) provided false orRiisleadinc^information in connection with the
»^= ~ " ^i "~ j/rt'Jrtrisjsibn of a Bid oirrajposal or documentation of Good Faith

iffortSj^it-award compliance, or other Program operations;

(3) |:-failed to fulnn^ccfntractual Goals or Subgoals and thereby materially
tfkeached thejFoStract; or

repeatedly Tailed to comply in good faith with substantive provisions
of this chapter.

(C) When the Director, the Contract Awarding Authority, or any other City
official identifies a violation of this chapter, such violation must be referred
to the Purchasing Office for evaluation of proper sanctions. Such evaluation
shall include consultation with the Law Department prior to any
recommendation for sanctions.

(D) Department procedures shall be promulgated and conducted by the
Purchasing Office of the Finance and Administrative Services Department.
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(E) A MBE/WBE that repeatedly and knowingly refuses to honor Bid or
Proposal prices is subject to being decertified by the Director, after notice
and hearing.

(F) Nothing in this chapter shall be deemed to prevent the city attorney from
seeking criminal sanctions at municipal court or referring the matter to other
appropriate law enforcement authorities, as authorized by this section.

(G) Where appropriate and lawful, the City may by Contract impose a fixed sum
as a penalty to be paid by the Bidder/Ppoposer for an unexcused failure to
meet the Goals or Subgoals or to otherwise comply with the Program. In
addition, the City may deduct fromffetainage anv difference in subcontract
prices from substitutions not approved by the Ciw. v

Vi • ** ^* ^fc " it

(H) In addition to other sanctions availabVto Acuity, the-^nolation oftany
provision of this chapter may be included ais 'an incidentofbreaclnn each
Contract. /

(I) For federally funded contracts administered pursuant to federal regulations,
sanctions may be imposed as^rovided therein.

ff ^ '-
Source: 1992 Code Section 5-7-26; Ord \f31204-f;^Qrd 03t}2(fi-25; Ord 031211-11.

§ 2-9B-26 STOJSET PROVISION.

This cnapfe^of Jhe Cod/j?&>ires at the cloi\pfbusiness December 31,2010,
unless prior to that Sate the city council votes to reauthorize the Program.

Source: 1992 CodeJectiotrf-7-27; Or3^03l704-9; Ord 031204-25; Ord 031211-11.

§ 2-9B-27 INT^RPRET^tipN.
|;>. ^4,N*^

Nothing inVhis chapter is undnded, nor should it be construed, in the interpretation
of this chapter or it^application^s authorizing violations of the competitive Bidding
statutes and professioftalseryices solicitation statutes promulgated by the Texas
legislature or federal constitutional standards as enunciated by the U.S. Supreme Court.

Source: 1992 Code Section 5-7-28; Ord 031204-9; Ord 031204-25; Ord 031211-11.

§ 2-9B-28 SEVERABILITY.

If any section, subsection, clause, or provision of this chapter is held to be invalid
by a court of competent jurisdiction, the remainder of this chapter shall not be affected by
such invalidity.

Source: 1992 Code Section 5-7-29; Ord 031204-9; Ord 031204-25; Ord 031211-11.
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PART 2. This ordinance takes effect on

PASSED AND APPROVED

,2006

, 2006.

Will Wynn
Mayor

APPROVED: EST:
David Allan Smith

City Attorney
Shiney A. Gentry

Cityilerk
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